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Preliminary Statement 


Pau! Viruet and Frank Cerell appeal! 
of conviction entered on February 6, 


States District (ourt for 


York, after a seven-daj before 
Richard Owen, United States District 


dles 


Judge 


Superseding Indictment 75 Cr. 979, 
10, 1975, charged Viruet and Cerell and two other persons 


Leon Rogers and Samuel Eason—with violations of 
leral law ‘elating to stolen goods Count One charged 
four defendants with conspiracy to 


steal, recelVe aha 


ossess goods from a shipment moving in int 


ted 


me 
merece, in violation of Title 18. Un 


271. Count Two charged Rogers and 
stepling goods from an interstate shipment 


of Title 8. United States Cod Section 


t 
ic, 


Three charged Viruet and Cerell with knowing possession 
of goods which had been stolen from an interstate ship 
ment, in violation of Title 18, United States Code, Seetior 


659. 


Rogers and Eason pleaded guilty to Count One, the 
conspiracy count. Count Two, a subst»ntive count, was 
dismissed on December 19, i975, the uate of their sen- 
tences. Both Rogers and Eason were sentenced to one 
and a half years in prison, consecutive to the prison terms 
they were then serving. 

Trial as to Viruet and Cerell commenced on December 
10, 1975. On December 18, 1975 the jury convicted each 
defendant on Counts One and Three. On February 6, 
1976 the Court sentenced Viruet to concurrent terms of 
one year and a day, but specified that only six months 
was to be served in prison, the balance to be served on 
probation. Judge Owen sentenced Cerell to concurrent 
prison terms of one year and a day 


Both Viruet and Cerell are at liberty pending 
appeal. 


Statement of Favs 


Summary 


In the early morning of February 21, 1973 five men 
hijacked a truck belonging to the Modern Trucking Com- 
pany at the corner of 28rd Street and Ninth Avenue in 
Manhattan. Leon Rogers end James Dixon, two of the 
hijackers, put the driver in the back seat of their car 
and proceeded uptown. Two others, Carlton Boyd and 
Sam Eason, took contro] of the truck and followed the 
fifth participant, Chester Crawford, downtown, acress 
the East River and eventually out to the Long Island 
Expressway and to the home of defendant Frank Cerell. 
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ARGUMENT 
POINT | 


The Evidence Of Similar Acts Was Properly Re- 
ceived On The Issue Of The Defendants’ Knowing 
Participation In The Conspiracy. 


At the conclusion of its direct examination of Chester 
Crawford the Government offered evidence that Viruet 
had acted as a fence of stolen goods from Crawford on 
three prion occasions: that Gerell fenced two stolen ceru- 
tied checks to Crawford SMOruy after the Modern Truck 
hijacking ; and that both Viruet and Cerell negotiated 
with Crawford concerning a truck load of cigarettes at 


] nt 


about the same time. (Tr. lic 55 Before Government 
counsei was able to elicit this testimony, an objection 
was umely made and a ruling permitting the intro- 
duction of the evidence was obtained from the Court." 
At the conclusion of the the Court gave a limiting 
charge which precluded the jury from considering the 
similar act testimony except as to the issue of the de- 
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The Court in Its Supplemental Charge Pror. -ly 
instructed The Jury That Even As To The Conspiracy 
Count There Was No Requirement To Prove That 
The Defendants Knew The Truck To Have Been 
Moving In Interstate Commerce. 
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The essence of their agreement was hi'ack the Modern 
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CONCLUSION 
The judgment of conviction should be affirmed. 
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